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Nanrc ancl addrcss o l- thc
appcllant

GS llN ol-thc appcllant
Advancc I{uting No. aniL

[)atc
.lurisdiction O1ficc

l)arc& .12-.2024

I tvtl.. c;nct.-Nn l.Co Alkalics & Chcmicals i

I)rivarc I.irnitcd.

I 
C;nCl. Corporatc IlLrilding,
l'O I{anoli.
Vadodara,
(iujalat ]91 :150

24AAGCG20 49 Lt7.7
GLJJ/GAn Ii/l I I 53 I 2021 datcd 8

Olficc of thc Assistant Comtnissioncr ol'Statc
'l'ax, [Jnir40, l)ivision-5, Itangc- l 0,

Vadodara.

[)atc o1'appcal
I)atc ol'I)crsonal I lcaring
l)rcsent lirr thc appc llant

At thc oulsct wc would likc to rnakc it clcar that thc provisions ol-

thc Ccntral Goods and Serviccs 'l'ax Act, 2017 and (iujarat (loods arrd

Scrviccs '['ax Act, 2017 (hcrcinaltcr rcl'crrcd to as thc 'CGS'I' Act, 2017' and

thc 'GGS'I' Act, 2017') arc pori materia and havc thc samc provisions in likc

lurattcr and dilfcr ll'om cach othcr only on a lcw spccilic provisions.'l'hcrclirrc,

unlcss a rncnlion is particularly nradc to such dissimilar provisions, a t'c [-crcrtcc

to thc (l(iS'1 .{ct. 2017 *,oulcl also nrcan rcl'crcncc to thc cot'rcspontling

sirnilar pror.'isions in thc ()GS'l Act, 2017.

2. I l.rc prcscnt appcal has bccn lllcd undcr Scction 100 ol'thc C(lS'l'

Act,20 17 and thc GGS'I'Act,2017 by M/s. GACI.-NAI.CO Alkalics &

Chcrnicals [)rivaLc [,imitcd, (hcrcinalicr rcl-crrcd lo as 'appcllant') against thc

Advancc ltuling No. GIJJ/GAA M5312021 datcd I8.10.2021 .

26.11.2021
15.10.2024
Shri N Il 'lripathi, Clfo
Shri I)hrLrvit Shah. .lt. Managcr
Shri Anrnol ll.athi, Managcr
Shri I Icrnant [)csai, Aclvocatc.

llric111,. thc lacts arc cnurncralcd bclow Ibr casc o l' t'c IL'rc t.tcc ,-
;\
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.rppcllant is a joint vcnturc bctwccn (inCL & NALCO;
lppcllant during thc course ol'procccdings bclorc thc GAAI{
iarat Authority lbr Advancc l(ulingl statcd that thcy intcnd to
rp a caustic socla plant and captivc powcr plant.
)C had lcascd a plot olland to GACL;
('[. rcqr.rcstcd lirr sub-division ol thc said plot; it surrcndcrctl
l)00 scl nrtrs to appcllant/(iNAl on long tct'tn lcasc lirr thc
. c grccn licld proicctt
L [hc dccd ol'rcctilrcation was signcd on 8.I .20 18;

thc considcration was l{s. 72.79 crorcs ol' rvhich thc (iS'l
,Llnt was I{s. 13.10 crorcs.

4. In vj, rv ol thc lirrcgoing facts, thc appcllant had sought Advarrcc

l{uling on thc l', llowing qucstions. viz:

"lr ltether GNLL is entitled to claim ITC o.f rhe GST paid on the

ser i'ices pnnided by GlCL in the ./brm rf ogreeing to
strt , enclerh'elinqtris h its right on leaseholtl property in .fbvout' o/
GI 11,'?"

a

5. (ions rlr"rcnt to hcarirrg thc applicant. thc (iujarat ALrthority lirr

Advancc ltulin l(iAAI{ l, rccorclcd thc lbllowing lindings ve

. (iA(' . has trans l-crrcd its lcasc hold right orr land to GNAI.;

. that 1 rough words uscd is plant or rnachincry in scction l7(5)(d) ol'
thc ( tiS't'Act,2017, in tcrrn olruling by thc Karnalaka Appcllatc
n116 ,rity lbr Advancc I{uling, in lhc casc ol'M./s. 'l'arun I{cahors I)

Itd, tl c word 'r)r' can bc rcad as 'and';
. l)lant and rnachincry cxcludcs lancl in tcrrs of' cxplanalion to

sccti( n l7(5), ihid;
. l.cgi atulc's intcnt is that l'l'(l shall r-rot bc availablc in rcspcct ol'

scn,i es pcrtaining to land rcccivcd by taxablc pcrson lirr'
cor-rs r-rctiolr o1'an ir.r.rrrovabIc propcrty;

. that. .rl that not bccn thc lcgislativc intcntion tlrc word 'land' r,uor"rld

ncvc havc bcur uscd;
. that irrthcr thc word 'Ibr' in scction l7(5)(d), ibirl. indicatcs a

purp()cc, thc intcndcd goal; that thc word 'lur' is to bc construcd to
indic rtc thc pLrrposc to construct building/civil
struc urc/administrativc block;

. that rllc argumcnt lor proportionalc crcdit lirils as i1 cannot bc takcn
as br.sis lor awarding proporlionatc crcdit; that thc act docs not
cnvi::Lgc mcchanism to award proportionatc crcdit lbr GS'l' in such
CASC: :

. that rc (lS'l' council in its 37'r' mccting rncntions that thc high latc
ol'(l i l u.tiil<cs rtcw projcct unviablc sincc crcclit ol'(iS'l orr lcasing
is no availablc lirr constructiorr ol'irnmovablc pro;lcrtics.

I)riir.c 2 oi'I I \?l
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6.

lb l lor,i,s

l'hc GAAI{, vide thc impugncd ruling datcd 1U.10.2021, hcld as

Rt \a

(i\l .rnrotlnt hnrur b\ (i\.\l rn suhir.t rtrrri r.'etirc,l r' hlo.Lc.l err'lrr tt.lc
S.,jr,,r lr-r:r(rtt { (;Sl r\!l rnd th,rr.b\ rnclrgihlc l,r l.lilnrrnr. t,'r thc r(:,,n'
suornr.tris(d rl l]rrn l')

I . Aggricvcd by thc alorcsaid advancc ruling, thc appcllant is bclbrc

us, raising thc lbllowing conlcntions, vlz

. goods manulaclurcd by thc appcllant will bc supplicd to custornct's

& is taxablc under (jS'I';
. appcllant paid considcration to GACL lbr 'agrccing to thc

obligation to rclrain frotn an ac1, or 1ct tolcratc an act ol'a situation

or to do an act'; that thc Lax invoicc issucd is undcr I ISN 999792;

o Il'(' o1- (iS'l ctrargcablc on rclincluishnrcnt ol- r'igh ts/agrcc ing to
surrcndct' thc rights should bc cligiblc in tcrtns o1' scctior.r l6 ol'

C(iS l' AcL, 2017 as it is uscd in thc coursc or lurthclat'rcc ol'

busincss:
. rclinquishrrcnt o1 righl docs not gct covcrcd in thc incligiblc list of

input scrviccs;
r that thc scrvicc rcccivcd by thc appcllant is no1 a lcasing sct-vicc;

o that thc acquircd land is to bc uscd in thc coursc ol funhcrancc of
busincss & not lor thc purposc of construction oI ir-nrnovablc

propcny;
o that it is a tritc law that prcdominant tcst is to bc applicd; that as pcr

thc chartcrcd cnginccr's ccrtificatc, 99.85oA land would bc utilizccl

lbr tlrc purposc of constructing plant and rnachincry;
o tl-rat thc plaltts oncc lully constrr-rctcd. will bc capitalizcd as plant

ancl tlach incrl';
e rhat lhcy would likc rcly on thc casc ol- l]ajaj 'l'cn.rpo [,tcl] whcrcin it

was hcld that inccnlivc lbr pt'omoting cconomic grorvth &
dcvcloptncnt should bc libcrally construcd;

. that in thc abscncc of dclinition ol- land undcr thc (iS'l' Act, it should

bc strictly intcrprctcd;
o that thc scrviccs rcccivcd by thc appcllant cannot bc cquatcd as lalrd

& hcncc thc scrviccs rcccived will not iall in thc cxclusion ol-

dcllnition ol plant and nrachincry.

8. Pcrsonal hcaring in thc mattcr was hcld on 15.10.2024, whcrcin Shlr

N l) 'l'ripathi, Cl:O, Shri I)hruvit Shah, Jt. Managcr, Shri Anrnol l{athi,

N4arragcr ancl Shri I Icmant I)csai. Aclvocatc appcarcd on bchall- ol' thc

appcllant. 'l hcy subrrittcd an atncndtncnt in thc grouncls ol' appcal and

statcmcnt of I'acts along with thc bclow trcntioncd documcnts vL

(i) Kcy plan & drawing approvcd by I'}lrSO
(ii) copy olapprovcd (il'CI) plan

'tqqz(+)'tvt,t
I)agc
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(iii) CCn ordcr r1'(il']CI]
(iv) I)lSll applr', cd plant
(r,) I'}ro.jcct corrl ctior-t ccrtillcatc
(vi) (lhaltcrccl I ginccrs ccrti Ilcatc
(\ ii) nlr()tograPl . ol Plurrt sitc prcrniscs.

I urllrcr. thc ap1. llant also lclicd r-rpon thc bclou nrcnliotrcd -ir.tdgcnr ct'rts li:
. (lrasinr lr ,lustrics Ltd r

. I)lrrsltlrrr : :rtglt & ( )t's '

o I(antiLa l :'ikan'rlal I

. A V l:crr lrnclcz 
5

. I'un.iab I) r cragcs l) Lttl 
('

. Mocli SLrr:rr Mills 7

. I)arbari I rl s

. \ Nagan Lnicl<anr')

. \ lolrit \t rcrrl I' l.tcl r"

. Sa l'nri I<( r'clrts I) l .t(i

8.1 'l'hc r ppcllant in thc additional subrlissiorrs sr-rbrrittcd during thc

coursc ol'pcrso ral hcaring, rcclucstcd inscrtion o{'various l'acls, inler alicr

that r:rcrc is rro brcak in thc supply chairr o[' thc appcllant and
GA( ,;

that ( ;AAII lailcd to distinguish thc dif'l'crcncc bctwccn thc right on
land rnd thc right attachcd to land mcaning'profit a prcndrc';
that t rc Iiccr-rsc tn occupy land is thc supply ol'scrvicc rvlrich covcls
all cr rnmcrcial trarrsactions; thal thc liccnsc to occupy is a bct'rcllt
alisir ,l or"rt ol' land & not supply ol' land itscll: that any lcasc ol' a

liccn c to occLlpy land is dcllncd as scrvicc;
that r ,rt allorvirrg I IC rl,ill burclcn thc cnd consur.r.rcr' & shall lcacl to
douh : laxatior.ri

that I rc lcasclrold right prcmir-rrn arnount has lrccn paicl to occupying
l"hc ri :ht ovcr land & cngagc in rnanulacturing;
that n thcil vicw 'on his own account' mcans thc irnmovablc
prop, rty is constructcd Ibr sclloccupicd use or non-comnrcrcial
purp(,scs; that liccnsc to occupy land must bc dcalt on prolit ol'
pcncl c; thal thc lcaschold plol has bccn uscd firr funhcrancc oI'
busir css and not on its own pcrsonal account such as sclf-occupicd
or a 1 on-corrutcrcial objcct;
that rlicr accluiring Icaschold right construction ol' imntovablc
prop. rty lras tal<cn placc in whicl-r rnanr.r lacturing plant is crcctc(l

2002 128SIC l,: r

l95r AItt ltl
' l,l7,t (4) s('( (,,t

' .,r ltt t957 sc (,5

" I 97ft (2) SCC 14
' A[i 196l sc l0
' nttt tgsz n ll 5a
" Ig8(,23 til.'1 75
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which produccs taxablc goods & GS'l' is chargcd on thc outward
supply ol-goods;
thc lcaschold right if capitalizcd will bc undcr 'lcaschold right land'
& not undcr 'building block'; that hcncc lcaschold right
considcration is not uscd lor construction ol'thc building;

8.2 Likcrvisc, thc appcllant in thc additional submissions, submitlcd

dr,rring tl-rc coursc ol'pclsonal hcaring, requcstcd inscrtion ol thc lollowing

qroLlncls v/:

o that thc cxplanation incorporatcd in thc scction is an intcgral part o1-

thc statutc & has no indcpcndcnt cxistcncc; that both arc rclatcd to
thc supply ol'goods & nothing about thc supply olscrviccs;

. that in tcrrrs ol'scction 16(1), ibid, GS'l' paid on input supplics

during thc prc-opcrativc pcriod is availablc cvcn though appcllant is

not providing taxablc out put supply;
o thal thc lcaschold right considcration paid to acquirc thc rights to thc

land can ncvct' bc said to bc uscd l'or construction ol'immovablc
propcrty to bc blockcd undct'scction 17(5)(d), ibid;

o tlrat lcaschold right is scrvicc, that thcy will not capitalizc rrot'

amorlizc thc GS'l' input in tl.rcir book & hcncc, scction I 6(3 ). ibid is

not applicablc;
o that thc l)lant and building will lrc constructccl on a part ol- lcasc

holcling 1'rtcrttiscs & thc unconstructcd arca will trc Lrscd lirr atrxi]iarv
scrviccs; tl.rat if'lcaschold right is partly usccl lbr conslructiorr of an

imrnovablc propefly & thcn also (iS'l' on thc lcaschold right in

rcspcct o1- thc arca on which no immovablc propcrly is constructcd
would bc cligiblc tbr l'l'C;

o thal in tcrurs of thc ratio o['Salari llctrcat I) L1d, sr,rpra, I'l'C is hclcl

as lcgitimatc.

9. Wc havc carclirlly gonc througl.r and considcrcd thc appcal papcrs,

urittcn sr-rbmissions Iilccl by thc appcllant, sr'rblrissiotls tnaclc at thc tirnc ol

pcrsonal hcaring, thc Advancc l{uling givcn by thc GAAIT and othcr t.natcrials

availablc on rcc<lrd.

I 0. 'l'hc prin.rary issuc to bc dccidcd is whcthcr thc appcllant is cligiblc

to claiur I'l'C olthc (iS I'paid on thc scrviccs providcd by GACI..

I l. tlcf'orc drvclling on 1tl thc issuc, wc woulcl likc to rcploducc rclcvanl

scctions rvhich govcrtr availmcnt/blocking ol- I.l'(l undcr thc C(lS'l Act, 201 7,

a

yi: IrclcVant cxt racLs l

I)agc
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Scctio , 16. liligibility and conditions lbr talting input tax crcdit
( I ) l'.t rl,, registerad pet'son shall, subject lt.t sttch crmdilions anti
reslrk ion.s os moy be prescribad ttncl in lhc mctnner spec'i.[ied

in secr ,t1y;!9, be antitled b take credit of irytut lax chargecl ott ott.\'

strppll r{ goods or services rtr both to him which are usecl or'

intenci tl to ba u.sed in lhe cottrse or.furlherctnce o/ lti:; business ancl

tlte,so.l dmounl shall be credited b lhe electronic credit ledger o/
suclt 7 t'sctn.

Scction I '. Apportionmcnt of crcdit and bkrckcd crcdits
(5) h'otlr 'ltsttrncling anvlhins crmtained in sub-section (l) o/ ;gclipn
l6 onct '; tt-scc'tiort ( I ) o/ v4io! lE. inlttrt to.r tradil .shull nol l,t'
uvailablc n t'c)'l)ccl o.l tha./itlloving. nantel.t':-

(c') r ,'l<.t cot'ttt'ctcl services t,han supltlied fitt' con.struction of un
immo ,rble property (olher lhan plant and machinan,) except v,ltere
il is a r inpltl s erv ice ./br./url her supply rtf v,ork"' conlracl service :

(d) g,,,ils or service.s or both received b), a taxable person .fitr
con:;l,ttclion o.f an immovable property (other lltan plctnt or'

mach rrery) on his own accounl including when such goods or
.servrr,',s or bolh are used in the course orfurtherance r/ husiness.

E-t'rltnation.-l;or the purposcs of clcru,ses (c ) ttncl (cl), the
c"t,'t assit.ttt "cottstt't.tction" includr:s ra-cotltlt'Ltcliot?, t'tnot'Ltlit)n,
nti iitions rtr alltralions or repcrirs. lo thc c.t/cnt o/ c'ctpitolisutiort.
to lte suid irnmovoble property,'

li.' ltlottutirttt.- l:or lhe pltrpose.\ ol tltis Chuytter antl ('hultter l'1.

th, exgtrcssion "planl and ntachinery" means apparutu.\.
eq ripntant, and machinery /ixed lo earllt by .fbunclalion or'
slt ttclural sLtpporl lhal are used.fbr making oultttrd supply q/
gr rls or servic'es or both and inclttdes such .foundcttion und
sli itclttral supporls bttt excludes-

(i) lctnd. building or any olher civil slruclures:
( ii) telecommunicalion k;wers : ttnd
(iii) pipelines laid oulside the./ttctort, premises.

12. 'l'hc -'ontrovcrsy in this appcal hingcs Lo thc a lirrcrnc ntiorr cd sr-rb-

scctions. I loi, :vcr', thc I lon'blc Suprcmc Court, in a rcccnt" judgemcrrt in [hc

casc ol' M/s. Safari Ilctrcats I) Ltcl, r'cporlcd at 12024 INSC 7561, whilc

cxamining thc .rbovc sub-scctions has hcld as lirllows:

;lN.,lLl it.S 0r-(.t-,,1liSt'-S (c) & (tl)

J/. I'rrrr. ,re anuly:;e clau.res (c) ontl (d) o/ Section l7(5). ('luu.se (c'1 ttltplics rrht'tt
ttrsrks c, ttrucl .\erticcs ure .rultpliad ./br conslructing imnnwrbla propcrll. T ltc
de/initiot of ":rrn'ks conlrut.l" under SeL'liot1 2(119) is axlctl.\it'e. lt rctuls lhus..

'''l)c/initions:-
( '9) " y'orkj contrdct
f,'ricttliot't. torrytlalion,

nlcot1.\ o contHtcl /or htrilling.
cr(d ion. in.tlulluliott, liltittg oLrt.

I .\

''tl.
Pasc 6(€(
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ntodifi(ulion. rapdir. muinl?nanLL'. rctlor'oliotl. ullcruliotl ot c(,t1tDti.\.\it)tlin!
of unr intmorublt proparlv rherein lrunsflt ol pt'opct l.r: itt gtnLl: lv lrclhcr
tts gtxtcl.r or in sonte olher.t'brm) i:; invtlved in lhc ekculion o/ .such

conlrLtcl: "

Tlrus, itr lhe cuse of' xttrks tontrucl sarvit'r:s sttpplitd lbr lhc conslntclirtn ol
irunrtvtrltle Dr0Darll. lhe bene lilt) f tl'c is nol uvoiluhle. llotravcr. thart' trt
e.rccption:; lo clousc (c). l;irst is u'hcn gtnds or serfices, or bolh. dre rate ivd hy u
taxahle pcrson fbr the construction ttf " ltlanl and mochincry", us dafinetl in thc

esplunatiott to Scclion 17. 7 hc second exL'eption is wherc lhe vork.s conlrocl .\erri.e
.tultplietl /br lhe con.\lruclion o/'immovuhle properl.t' is un inPut .scrvice .fitr .firrlhar
supltll o/ thc tot'ks Lonlrucl.

i2. ('ltttr.r'c (d) ol Saction 17(5) i,t dil/ct ent fi'otn clatr,;c (() in t'ot'iott.\ u\l)cct\.
Cluwc ld) secks to e xcluda fittm lhc purtielr of suh-sctliort ( I ) ol Sectittns l6 antl
L\. ,,qrntl.t or rtr both rttcit'ctl bt u ltwtble p(r.\ot1 lo Lot1.\lrtttl utl

inunotuhlc'prol)?t'tr tnt hi.l otttt oL'('oltttl.'l ht'ra urc l\to (r((l)tiot1.\ in Lluu.\( ((l) lt)
the c.rtltt,sion li'om ll('provitled in the./irsl purl ol ('lotr.rc kl). !ha lir.st ?x('cl)tion i.\

rrhcre gotsds or sertices or bollt orc receivd b1 u taruhlc parsotl lo cotl.\lt'tt(l utl
immovabla proy;crl v- con:sislini! of u "plunl or machinerv". 'l'he secttnd excepliott is

vherc goods und scrt,icas or bolh are reccived b)t u taxabla per'stsn .fit lhe
LOtlslruclion of un inntot'uble pt'opcr\, mutle nol ott lti.s ottn uLcounl. Conslrtrclion
is suitl to be ott u to-wthle Dcrsott's "otttt ttt'tottttl" r,hett (i) il is trrude litr hi.s

ersonul ttse unl tt(tl (tr scrvlce or II il is lo hc ttsed b th a rt;0n u)trslructit,
us o selli,r!! in which husiness is corrie oul. llorrtct , (on.\'lrttcltt)t1 t:trttttttl .tLrid lrt

be on o ttrxable 1)er.\otl'.\ "ov'n occounl" i/-it is intendetl to be srtld or gircn on leust
or liccn.sc.

iJ. .\t:t't iott l'(51 irtcorporerles un expltrrttrlion v'hich pnttidc.r lltul lht vttt tl
''cotlstt'ttLtiotl tr.tttl in L'lou.;a.s (c) und (d) includc.s t'ccot1.\'lru(liotl, rarlttt'ctlirttt.

ucklilions. alltruliott.r or repuirs. lo lhe axtanl of L'apildlisLttion, lo lhe imntotztltle
prop(rfi'. 'l-hu.t. tr vcrt v,itle murning ht.s baen ussigncl to lhc cxpra.s.tirttt
''con.\lr Lliotl hy lha suitl e4 unotion.

J1.'l hera i.s furrdly u similarily belrecn clau.tes (t)trnd (tl) ol Scctitn l7(5ta.rcapt
lbr the lhtt thut both clauses upply us an exccltlion lo sub-seclion ( l) ol Scction 16.

l'erhups lhe only t lter similarily is that hoth upply 16 lllc cotlstt'ucliotl o/ tttl
imnutvttblc properl!. Clause (c) uscs lhe expression "plunt ontl muchincry", u,hith
is .spe cilit'ttll1, de/inatl in the oipLanuliotl. (lluu,sc (d) uses an crprc.rsion o[ "plunt or
nruthiner.v '. vhich i.s rui speci/ically de./inctl.

" l'-xltltrttLrtion. litr tha put l)o.\'c.\ rs/ tltis ('lrultltt Lrtttl ( lttrlttr'r l'1. tltt
t'\Pt ('.\.\'ioll Pltttll dlli I 1 t t t (' I 1 I t t t t .\ ttltLttl.\ tt[)ltLtt tlllt\ t'Llltil)ttlltll. ttttLl ttrutllitlL'tt

li\(ti tt) t,tu tJt ll lotrttluliott ot slttr<ltrtt.tl \1tl)l)ot t lltdl ttl L' t\tLl lrtt rttrtkirrg
otrltrtrrl .vrlytl', ol ,gtotl.r rtr.rr,r't'/l'f i ol lttlh ttttl intltttlt't .strr'tt /tttrttltttiort tutrl
\ttlt\tt!tttl \ttl1l't)t t\ htrt LtL ltdi,

ti) ltrnd. bttiltlin,q ot un.t olhe r Liril .\ltl(lurc.\..
lii) tL ltt'orttntttnitttliotl to\re[.\, onl
(iii) 1tilttIirrcs luid orrl.sidt Ihe /itctrtr.r' ltt t'nti.;at. "

'l he explunation tlclines the meaning of tha expression "plunl und ntachinery, .

llovct,er. os slaled earlier, lhe cxpression "plunl or ntuc'hinery" ltus nol baatt

ji. .\'rrrr'. rhut i.s ntulcriul is lhc explunulion lo ,\eLlion l-, rhich rautls lhu.t

tle/inatl under lha ('GS'I lcl. h is pe
altttgcthLr cxclude t,vry t las: of imtnovtl;le propcrt.v li'ont tht upl icuhility ttl
ln lhe ur.st: of clausc k). I the L'on.\lruclion i.r u/ '1.llttnt und ntuchincr)," tts' dt'

rtinant to nolr lhut t'lotrsa.s /t) arul (tl) tlo nr
?, r: -\\

\\
)i)

./ i///."r'/
rvr//
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the henelit , t t'tC trill ttt'cruc. Sintilarll,'' under clause (d), il lhe co^'lrucliotl is of Lt

''plunt or n; rt'hincry". I'l'C trill bc uvailuble.

lcmphasis supplicdl

12.1 Wc li rd that thc llon'blc Suprcmc Court, whilc analyzing scction

l7(5)(c), ihid.it ' concludcd that in thc casc ol works corltr.rct, bcncllt ol'II(l

is not availabl in rcspcct ol' scrviccs supplicd lbl thc constrLlctiorl ol'

irnn-rovablc prol crty, subjccr howcvcr to 1wo cxccplions I a I rvhcn thc goocls.

scrviccs, or bot'i, arc rcccivcd lbr construction ol'plant and macl'rincry'; ancl

lbl whcrc thc works contract scrvicc supplicd lbr thc construction ol'

imrnovablc pr(r )crty is an input scrvicc lbr lirrrhcr supply ol' thc rvorks

contralct.

11.2 I;u llrcr'. rvl.rilc anaivzing scctior.r l7(5)(d). ibicl, thc I lon'blc

Suprcr.r.rc CoLrrl has concludcrl that it sccks to cxcludc lionr thc arrbit ol'sr-rb-

scctions l6(l ) '- l8( I ), ibi(l, scrviccs lcccivcd by a taxablc pcrson to constrLrct

an inrrnovablc propcrl.y on his own account subjcct howcvcr, to two

cxccptions, wh rc goods or scrviccs or both arc rcccivcd by a taxablc pcrson

Io

I a lconstl Lct an imrnovablc propct"ty consisting ol' a "plant or
machinc -r"'; and

Ibl lbr tl c construclion olan immovablc propc(y rradc not on his own
account:

'lhc llon'blc S prcrnc Cor"rlt lirrthcr, cxplains that constrrrction is saicl to bc on

a taxablc pcrs( r's "own accoLlnt" whcn (i) it is rnadc lirr his pct'sonal usc ancl

rrot lilr scrvicc or (ii) it is to hc uscd by thc pcrson c()nstructing as a sctting in

rvhich busincs: is can'icd or-rt, lurthcr staling that construction cannot bc saitl

to bc on a taxir )lc pcrson's "own account" if it is intcnclcd to bc sold or givcn

on lcasc or lic( rsc.

13. 'l'hc I lon'blc Suprcnrc Court, in thc casc ol'M/s. Salari ltctrcats I']

l,Ld, ihid, wl.ril lirrthcr analvzirrg has hcld as lollows vr:

,1,\(i tlt
a()nlenl
'' plunt ,

. . . . . . . . . . . . . / .r llrc t'.t1;ra.s.;iott ltlct t or ntutltinar) ultl)L'cu\ ltt l\
,tll_\' itlL(,t lx)t utcd. it i.\ tlot lns.\ihla lo uccel tha Lottttnliott of tht lcautttl
ttha worLl "or" in cluus'e (d) sfutulcl hc rcutl u: untl . ll tfu .tuid

'rt i.t ttttcpted, thara vill nol he unj tlif/erettc bcltacn tlr e

tttl nuchincr.t, ontl ltlunl or muchinarr". 'l hi.: till tla/cut the
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16. 'l'hc expra,tsion plant or muchinery" hus a dif/brent connotulion. ll cun be
ailher u plonl or machinery. Seclion l7(5)(d) deals with the conslruclion of (in
intnunublc propcrl.l). 7 he ver-y./act lhol lhc cxprcssion "intntovuhle propcrl) olher
tltun "l)lonls or nrutltitrcr.1," is u"'etl .rhott.s lllol tlltrc c'oultl he u plunl lllol i.\ on
intrrtotuhla pntptrt). ils thc vot tl plunl lrus not br:cn lefincl undar thc ('(;S'l .lct
ttr tha rulc.s f i Lrrtrcl tltarttttttler. il.t ttrtlittut .t nrcurtittg itt corttrttarciul tcrrrr till
Ituva lo l;e dtluclrc{l lo il.

52. Ihi.s ('ourl htts luitl dov,n lhc.fitnclionalill, lc.\1. 'l 11i.\ ('ourt hcld lltut rhe lhar u
building i.t a plunt is u que stion o/./itc't. 'l his Court hald thot il it i.s' .fituntl ou.firct.s
thal o htrilding lurs hccn.so ltlunnecl urul ctsnstrucletl us lo .sarte .r/? ./,rJ(,,!.r?c ,!

sltecial tet'hnictl rcquiremcnts, it will qualify /o be traatad us a plant .for the
pltrl)osas of inve:tntenl allowunce.-l'he u,ord plunt u,sed in u bracketcd portiotl of
Saction 17(5)(d) cattrutl be gitten the reslrictad meuning protitled in the tlelinitiort
of plunt tltcl nruchinerl ', y,ltich erclude.s luntl, buildings or any otfur tit'il
.\lruL'turcs. 'l ltcrt.fbrc. irt u given case, u builtling t'un also ltc lreutetl us u plunt,
thich i.: ercludcd /iont th! purriev of'tlte arception curvcd oul h"1',\ection l-(5)(d)
u: il till lrc ttnt'ral h|' lhc asprcssiott "ltluttt or nrur'ltitrrt . lll haye rli.sctr.r.ttd
lltc ltntrisiortt ol thc ('(iS'l' .1ct ctrlier. 'l o givc u pluin itllcrl)rclLttion lo c'lutr:a (tl1

ol .\tttirnt l1/5). tht) rorl "pltnl" u,ill huta to l)a intarl)rcta(l bl taking r((out .\'(,

I r t I l'tc' / tr nt' I i ttrrt I i I t l t.vt

5.i. ()nr: ol tlrc .strhnti.r.tiort.t of tlte lcurnctl ,15(i i.s thut tr.t tha {tniort lt,gi.tlotttrr
urnnot lcr\t ttts on luntl and buildings, tha chuin i.s htrtkan ont'a u building c'onte.t

inlo exirtetlcc by t.r51,rf fouUt und scryices. )s discussetl earlier, Schetlule ll ol tha
('GS'l tlct recogni.;as lhe aclivily of'renling or lcusing building.s us u suppll' ol
.tct t'ice. l',t'trt tltc uttit'it1t of lhe conslruction of u building intandccl .fbr sula i.s u

supplt o/ .serricc i.l lhe lol.tl L'onsidcrolion is accelttel hclitre thc ctttnltlction
Lcrti/ictttc i.s \!t'utttccl.'l herefore. i/ u huiltling quulifia.s to bc u plunl. l-l'( L'uu bc
tt'oiletl ugtrin:t lhc supply of set'viccs in llte.firnt of renting ot laasing the huiltling
or;srcntise.s. ltrot'ided the other terms antl condition.s oJ tha C(i,\'l',4ct urul llulc.r
/iumcd theretrntler ure ./ lfillct|.'l here.forc, the drgunrcnt ragartling hreuking the
t'huin cunrutt ba ucccltlcd in il.\ cnlirel.t. llot,ewr, if the tonttrtrclion of'u btrikling
lt.t'tht racipiattt o/ sarricc i.r /br hi: o)t.'ti u.r(. tltc thoin v,ill hrt,uk. untl tltcrcfrtrt,
ll'(' ttotrltl rutr br: oruilubla.

14. Wc Ilncl thal thc Ilon'blc Suprcrrc Court wlrilc analyzing thc

cxprcssion plant or rrachincry, hcld that thcrc could bc a plant thal is an

immovablc propcrty; that thc word'plant'not having bccn dcllncd undcr thc

Act, its ordinary mcaning in commcrcial tcrms will havc to bc attachcd to il".

l'hc Ibn'blc Cou11. thcrcaticr laid down a lunctionality tcst, lirrthcr'

concluding that il'a building qualifics to bc a plant, I'l'C can bc availcd againsl"

thc supply ol' scrviccs in thc lorm of' rcnting or lcasing thc buildirrg or

prcrriscs, providcd thc othcr tcnrs and conditions ol'thc C(iS I' Act ancl I{ulcs

lianrccl tlrcrcr-rndcr arc l'Lrlfillccl; that ltou,cvcr, i1-thc construction ol-a bLrilding

by thc rccipicnt o['scrvicc is fbr his own usc, thc chain will brcal<, and l'l'C

,,/;

HOn/ I

r.,,.0

t

)

ri ould not bc availablc.
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15. Wc tlnd that thc appcllant has not dcnicd thc lact that

coustrLtctiou aeti ity ltas not bccn donc on thc lcaschold land acqr-tircd liorrl

(in CL. t'houglr thc avcrrcnt is that thc chartcrcd cngitlccrs ccrtillcatc statcs

tliat 99.85% ol thc land would bc utilizcd fbr conslructiorl ol' plant and

rnachincry; that plant buitding will bc construclcd on a pan ol lcascholding

prcrniscs and th unconstructcd arca will bc usccl I'or aLrxiliary scrviccs. l'hc

a lirrcrncntionccl iudgcmcnt lays clown thc law as l-ar as scction 17(5)(d), ibid'

is conccrncd, I'C on scrviccs rcccivcd Ibr construction o{' itrrtlovablc

propcrty on his ,rvn account is blockcd subjcct howcvcr, Lo t\\'o cxccptiolls. ils

listcd supra. hc IIon'blc (lourt lurthcr cxplains taxablc pcrson's "o\\rr

accoLtr.tt,' to bc I hcn (i) it is maclc lirr his pcrsonal usc and Lrot lbl scrvicc or

(iit it i: tp hc 1 .d h1 tlrc pcrson c()nstructing 3s a scltir)g in which httsittcss i'

carriccl out. Or .'xamining thc applicant's casc in light ol'thc abovc, rvc llnd

that thc I'l'C ol Lhc lcaschold lancl acquircd 1'rom GACt, on which constrttctiot]

is carriccl out ,\, thc appcllant on his own account L() sct up a causl ic s()da

plant, is hi1 b1 scction l7(5Xd), ibid and thcrclorc I'l'C is not cligiblc orr this

ooLIlr1

l(r. N ,s, ot.t cxattritring thc uattcr as to whctllcr it would lall rr ithln

tlrc othcr c\ccr ,.ion ol' I 7(5 Xd ), i bicl, ic constructittn ol'att illlrnovablc ilropcrt)

consisting ol'r "plant or machincry", wc Iincl thal thc I lon'blc Coun has laid

clorvn a lirncti, rraiity tcst, holdirrg that if a building qualilics to bc a plant, I l (.

can bc availct llowcvcr, cvcn on this cotrnt, ilthc constrtlction ol'a building

by tl.rc rccipi, nl ol'scrvicc is lol his own usc, thc chain will brcak, arrd

thcrclirrc, I'l'( would not bc availablc. Wc havc alrcady hcld that in thc

prcscnt clispui-', thc appcllant has not bccn in a position to provc that it is not

on lris own a( courlt. (ioing by thc rationalc ol'thc judgclncnl, supra, wc holcj

that on this qr rund also, thc appcllant woulci not bc cligiblc lirr I'l'C.

11 . .o\\. ds l'ar as his avcrtncnts rcgarding, paynlcllt ol- col-t siilcraLion

to (iACL lirr agrccing to thc obligation 1o rcfi'ain ll-otl an act, ol'to tolcratc atr

act or a situa on or 1o do arr act', l-alling undcr I ISN 999792; that I'l'(l ol'GS l'

chargcablc <:r rclir-rquishmcnt of rights/agrccing to sttrrcndcr thc rights is

cligiblc undc; scclion 16, ibid, & is not covcrcd in thc incligiblc list ol'input

scrviccs; that tl'rc scn,icc rcccivcd by thc appcllant is not a lcasing scrvicc;

l'agc I0
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tirc acclr-rircd lancl is ro bc uscci in thc coursc o1'Iurthcrancc ol- busincss & not

lirr thc purposc ol'construclion ol'imrnovablc propclty; that in thc abscncc ol'

dcllnition of land undcr thc GS'I' Act, it should bc strictly intcrprctcd, is

conccrncd, in vicw o[-thc forcgoing judgerncnt, thc avcrmcnts, arc no1 lcgally

tcnablc.

IU. 'l'hc nur.ncxrlrs .iudgcrncnls rclicd upon by thc appcllant on how to

rca(i a statlltc, woulcl not support his casc, trlot'c so bccausc, in palagraph 2.S irt

thc casc ol' Salari Ilctrcats l> 1,Ld, supra, thc Apcx (lor-rlt, has sutlmat'izccl tlrc

lau, rcgarding irrtcrprctation ol taxation statutcs and thcrcaficr, passcd thc

albrcmcntioncd judgcrncnt, which wc havc rclicd in coming to thc

a [brcrncntioncd Iindings.

19. 'l'hc othcr avenncltts raiscd by thc appcllant, arc nol bcing gonc into

sincc ir-r thc jr"rdgcn-rcnt ol'Sa(ari I{ctrcats ['vt Ltd., thc I lon'blc Apcx Cor-rrt has

crarnincd scclion l7(5)(d), ibid. tn its cntircty and has laid down thc larv,

which irr tcnrs olArticlc 142 olConstitution ol- lndia. is thc lau'ol-thc larrcl.

20. In vicrv o l tl'rc abovc findings, wc rc.icct thc appcal lilcd by

appcllant M/s. (iACl.-NALCO Alkalies & Chcmicals Privatc Linritccl.

against thc Atlvancc [{uling No. GIJJiGAAIt/R15312021 datcd 18.10.202],

passcd by tl'rc (iujarat Authority lbr Advancc ltuling.

( Ila.jccv lirpno )

Mcnrbcr (S(;S'I')
(ll V Sir :r \u;ll Krr rna ri)

Mcmbcr (C(lS'l')

l)lacc: Ahrncilabati
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